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SCOPE OF INSURANCE BROKER’S AGENCY 


Whether an insurance broker represents the insured or the 
insurer was the question for determination by the United States 
Circuit Court of Appeals for the Seventh Circuit in Smith 
et al. v. Firemen’s Insurance Company et al. ({ 300,101). 
The question arose in regard to an insurance broker’s ability 
to effect a cancellation of fire insurance policies. 


Statement of Facts 


The insured plaintiffs’ policies were obtained by an insur- 
ance broker through the insurance companies’ agent. The 
broker was not in the employ of the agent, but placed with 
the agent a part of the business which he solicited in exchange 
for desk space and telephone service. The premium on the 
policies was charged to the broker on the books of the agent. 


Conditional Surrender of Policies 


At the request of the agent, who had been asked by the com- 
panies to cancel the policies, the insurance broker procured 
the policies from the plaintiffs. The policies were delivered to 
the broker upon the condition, and with the understanding, 
that they would not be cancelled until new insurance had been 
obtained and that, in any event, they would not be cancelled 
without further notice from the companies. New insurance 
was not procured and no further communication was received 
by the plaintiffs prior to loss. 


Discussion of Agency Question 


Cancellation of the policies by the companies was ineffective 
unless, as between the defendants and the plaintiffs, the insur- 
ance broker, as a matter of law, was the agent of the plaintiffs 
with unqualified authority to cancel the policies. The general 
rule in Illinois is that an insurance broker is regarded as the 
agent of the insured. This rule is recognized in other jurisdic- 
tions, but there is an equally general rule that the authority 
of an agent or broker specially employed to procure insurance 
is naa when the policy is procured and delivered to the in- 
sured, and, consequently, that such agent or broker has no 
power to consent to a cancellation after the policy has been 
delivered. p 

Authority of Broker 


In the instant case there was no substantial evidence that 
the broker had any general authority to handle insurance 
matters for the plaintiffs. On the facts, the broker was an agent 
with authority only to procure the policies in question. Conse- 
quently, the usual rule applies that the broker’s authority ter- 
minated with the delivery of the policies to the insured. When 
the defendants informed the broker of their intention to cancel 
the policies they were bound to know, in the absence of actual 
knowledge to the contrary, which they did not have, that the 
broker’s authority to represent the plaintiffs was ended. 
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% FIRE AND CASUALTY % 


Remarks of Counsel.—Special issues were submitted to the 
jury to determine whether insured burned the house, whether 
he had it burned, whether he burned it to collect insurance 
thereon, or whether he had it burned for the purpose of 
collecting insurance, The insurer’s attorney told the jury 
that they should answer all the questions in the affirmative 
in order to teach insured that he could not burn houses for 
the purpose of collecting insurance. Since the jury answered 
all but one of the questions in the negative, it was held that 
there was no reversible error committed by the trial court 
in overruling plaintiff’s objection to the statement. (New 
England Fire Ins. Co. v. Burke, Texas Supreme Ct.) 

J 300,102. 


Indictment Charging Unlawful Insurance Solicitation Quashed. 
—Where an indictment charged the defendant with unlaw- 
fully soliciting a contract of fire insurance, it was quashed 
because New Jersey statutory construction afforded no 
ground for holding that the defendant had committed the 
offense charged. (N. J. v. Keiper, N. J. Union County 
Court of Quarter Sessions). . . Jf 300,105. 


Assi ent.—The property insured was encumbered by a deed 
of trust, and the insurer made payment to the trustees only 
after an assignment of the mortgage to the extent of the 
loss had been assigned to it. In the insured’s suit com- 
plaining of the trustees’ conduct, it was held that the validity 
of the assignment could not be adjudicated in the absence 
of the assignee. (Flynn et al. v. Brooks, U. S. Ct. of App., 
D. of C.).. .§ 300,108. 


Severability of Policy—Recovery was denied for loss of in- 
sured fixtures, because of a breach of a policy provision 
against encumbrances. However, since the risk was not 
increased as a result of the encumbrance, it was held that 
the policy was severable and recovery was allowed for the 
loss of merchandise covered by the same policy. (Lloyds 
America v. Duck, Tenn. Supreme Ct.).. .§ 300,099. 


Proof of Loss.—In a suit on a fire policy, it was found that the 
insurer had admitted liability in some unagreed amount 
immediately after the fire sufficiently to waive formal proof 
of loss, and that the time in which the insurer was required 
to demand agemeen began to run from the time of 
admitting liability and expired before it made such demand. 
Proof of loss subsequently made by insured did not toll the 
running of time in which demand for appraisement was 
required to be made. (Bear v. New Jersey Ins. Co., Fla. 
Supreme Ct.).. .¥ 300,100. 


Subrogation.—Plaintiff, who had purchased the insured prop- 
erty, sought to recover on fire insurance policies on the 
theory of subrogation. It was held that the doctrine of 
subrogation, in the absence of statutory provision requiring 
it, is not recognizable in a court of law. (Koppers Coal Co. 
v. Dixie Fire Ins. Co., W. Va. Supreme Ct. of App.) 

{ 300,107. 


Examination of Jurors.—Prospective jurors may be examined 
concerning their interest in any insurance company issuing 
policies for protection against liability for damages for 
injury to persons or property. (Wood v. N. Y. State Electric 


& Gas Corp., N. Y. App. Div.). . .f 300,104. 


Service of Summons.—Service of summons on the Arkansas 
Insurance Commissioner was held to be insufficient service 
on an Oklahoma insurer, where the policy was made and 
was to be performed in the State of Oklahoma. (Protas v. 
Modern Investment Corp., Ark. Supreme Ct.).. . 300,106. 


Incendiarism.—A judgment, based on a verdict for the insured, 
in an action for a fire loss was set aside where the evidence 
clearly sustained the insurer’s contention that the fire was 
of incendiary origin. (Cuva v. Glen Falls Ins. Co., Neb. 
Supreme Ct.).. .J 300,109. 


Explosion.—Plaintiff’s husband was killed when a tank, around 
which he was excavating, exploded. In plaintiff’s suit to 
recover for his death, she relied on the doctrine of res ipsa 
loquitur. However, it was held that at the time of the ex- 
plosion the tank was no longer under the exclusive control 
of the defendant owner, but was under the management of 
decedent’s employer, an independent contractor Therefore, 
the doctrine of res ipsa loquitur was inapplicable. (Peters 
v. Pioneer Laundry Co., Cal. Dist. Ct. of App.) . . .§ 300,103, 


% NEGLIGENCE »% 
(Other Than Automobile) 


Stores and Shops.—The plaintiff, while a customer in the de- 
fendant’s store, sustained severe injuries as the result of a 
fall. A directed verdict for the defendant was proper as 
there was no direct evidence of the cause of her fall or that 
there was any foreign substance on the floor at the time 
of the accident. (Da Rosa v. First National Stores, Inc., 
R. I. Supreme Ct.).. .{ 400,443. 


Landlord and Tenant.—The plaintiff while walking upon the 
rear porch of premises owned by the defendants, sustained 
severe injuries when one of the floor boards collapsed under 
her weight because of its decayed condition. The trial court 
erroneously dismissed the plaintiff’s complaint since the 
plaintiff's evidence was worthy of belief. (Tambrello v. 
Prados, La. Ct. of App.). . .] 400,447. 


Duty of Landlord to Keep Premises in Repair.—Petitioner 
was injured by the collapse of a part of the platform leading 
into premises owned by the defendant and leased by the 
petitioner’s husband. The trial court properly overruled 
the defendant’s demurrer because the landlord was notified 
that the premises were out of repair, and it was his duty 
to order such repairs as the safety of the tenant required. 
(Coleman v. Davis, Ga. Ct. of App.). . .] 400,448. 


Chiropractors.—The plaintiff sued the defendant, a chiropractor, 
for malpractice in treatment of his hemorrhoids and for 
performing an operation by cutting with a safety-razor 
blade. Since the jury is the judge of what constitutes negli- 
gence, they were not confined solely to the testimony of 
those engaged in chiropractic to determine what consti- 
tuted ordinary care. (Mims v. Ragland, Ga. Ct. of App.) 

{ 400,440. 


Radium Treatment.—The plaintiff was suffering from a skin 
disease which the defendant diagnosed as a birthmark and 
attempted to remove by the application of radium, The 
defendant was not negligent in his diagnosis as the evidence 
showed that a birthmark and the skin disease, in the final 
diagnosis, are indistinguishable in appearance, or by any 
other known test. (Hubach v. Cole, Ohio Ct. of App.) 

{ 400,453. 


Animals.—The plaintiff's mare was killed when it was struck 
by the defendant’s train. The death was caused by the 
alleged negligence of the defendant in permitting the gate 
in the highway fence near the right of way to be open. 
The defendant’s motion for judgment notwithstanding the 
verdict should have been granted as there was a total lack 
of evidence showing negligence on the part of the defend- 
ant. (Snyder v. Northern Pacific Ry. Co., N. D. Supreme 
Ct.).. 7 400,442. 


Malpractice.—In an action for malpractice the plaintiff alleged 
that the defendant negligently diagnosed the plaintiff's eye 
ailment so that instead of alleviating the plaintiff's suffering 
and deferring the diminishing loss of sight the plaintiff 
suffered severe pain and became totally and permanently 
blind. Since the evidence was in conflict, the action of the 
trial court in directing a verdict for the defendant denied 
the plaintiff the right of trial by jury. (Saunders v. Lischkof, 
Fla. Supreme Ct.)... 400,445. 


Paragraph ({) numbers refer to the full opinion texts In the CCH Insurance Law Reporting Service units. 
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Knowledge of Dangerous Condition of Street.—The plaintiff 
was injured by falling into a hole in a street in the defend- 
ant city. The street on which the plaintiff fell was rough 
and uneven and had been so far many years, of which con- 
dition the plaintiff had knowledge as she had passed over 
the street numerous times. It was error for the trial court 
to direct a verdict for the city on the ground that the 
plaintiff was negligent because she knew of the general 
condition of the street. (Monroe v. City of Louisville, Ky. 


Ct. of App.).. .7 400,451. 


Fireman’s Negligence.—Plaintiff’s husband, a deaf mute, was 
struck and killed by defendant’s train when he stepped on 
the tracks at a crossing, unaware of the presence of the 
approaching train. The fireman at the time of the accident 
was not in a position to see the decedent. Since the place 
of the accident was a heavily travelled crossing, the failure 
of the fireman to keep a vigilant lookout was negligence. 
(March v. Pitcairn, Kansas City (Mo.) Ct. of App.)... 
{ 400,449. 


Sand Pit—The plaintiff’s intestate died as a result of injuries 
received while engaged in helping his employer take sand 
from defendant’s sand pit. The verdict in the plaintiff’s 
favor was not against the weight of the evidence, and the 
questions of whether the danger was obvious and whether 
there was a lack of warning and of due care on the part of 
the defendant were properly submitted to the jury for their 
determination, (Hinkley v. John E. Redman Sand & Gravel 
Corp., N. Y. App. Div.). . .] 400,439. 


Diversion of Surface Water.—The plaintiffs brought an action 
to recover for damage to their property caused by the acts 
of the defendant city in wrongfully constructing and main- 
taining a pipe that overflowed into the plaintiffs’ back yard. 
Since the jury found that the plaintiffs suffered no damage, 
the court did not commit reversible error in failing to define 
the measure of damages. (Talbert v. City of Winchester, 
Ky. Ct. of App.). . .] 400,446. 


Municipality’s Liability —In an action to recover damages for 
injuries sustained by reason of running into a barbed wire 
fence, the evidence showed that the place where the injury 
occurred had been dedicated for highway purposes and, by 
implied acceptance by the defendant, had become a town 
highway for the care and maintenance of which the defend- 
ant was responsible. (Sayles v. Town of Onondaga, N. Y. 
App. Div.). . . | 400,438. 


Use of Right of Way by Pedestrians.—The decedent was run 
over and killed by one of defendant’s freight trains while 
walking on a well-beaten pathway along the right of way. 
The trial court properly overruled the defendant’s motion 
for a directed verdict because the habitual use of the path- 
way by the public imposed a duty on the defendant to 
anticipate the presence of persons on the tracks. (Louisville 
& Nashville R. R. Co. v. Spoonamore’s Adm., Ky. Ct. of 
App.).. . 7 400,450. 


Railroad’s Liability.—Plaintiff’s intestate was struck by one 
of defendant’s trains while walking on the right of way. 
The directed verdict for the defendant was proper since 
the plaintiff failed to prove that the defendant’s engineer 
actually knew that the decedent was on the track in time 
to stop the train before it struck him. (Mattern v. Lehigh 
Valley R. R. Co., N. Y. App. Div.) . . .{ 400,437. 


Contributory Negligence.—In an action for wrongful death the 
plaintiff’s petition alleged that her son, while walking along 
a pathway near the defendant’s right of way, was caught 
y a long steel wire that was attached to one of the defend- 
ants cars and was violently dragged under the wheels of 
the train. The decedent was not guilty of contributory 
negligence as he had no way of knowing or anticipating 
that there was a wire attached to, or dangling from, the 
side of the train. (Shamburg v. Thompson, Treen sm CE 
of App.). . .] 400,441. 


State’s Liability —The plaintiff instituted an action against the 
state to recover for damages sustained as a result of being 
compelled to move its telegraph line and poles to avoid 
being injured by the state’s making certain improvements 
on a state hospital. The trial court erroneously overruled 
the defendant’s demurrer since the state had not consented 
to be sued. (State of Colo. v. Colo. Postal Telegraph-Cable 
Co., Colo, Supreme Ct.). . .] 400,452. 


Opinion Evidence.—The plaintiff, a patron of the defendant’s 
theatre, sustained personal injuries as the result of falling 
while leaving a toilet room of the theatre, the floor of which 
room was six and one-half inches above the level of the 
adjoining corridor floor. It was not error to permit an 
expert to give his opinion as to whether or not the corridor 
and toilet room were constructed in a reasonable and proper 
manner. (Trame v. The Orpheum Theatre Co., Ohio Su- 
preme Ct.).. . 400,444. 


* LIFE x 


War Risk Insurance.—Recovery was allowed under a war risk 
insurance policy where it was shown that there was suffi- 
cient uncollected disability compensation due the veteran 
to purchase insurance up to the date of his total permanent 
disability, and that a claim filed thereafter suspended the 
statutory six-year period of limitations. (Cable v. United 
States of America, U. S. C. C. A., 7th C.)... 4 500,408. 


Payment of Premium.—An employer is not an agent of an 
insurance company for making collections on group insur- 
ance whenever any credit due the employee appears. (Wilson 
v. Expressmen’s Mutual Life Insurance Co., Ga. Ct. App.) . 

q 500,413. 


Assignment of Policy.—In an interpleader suit the designated 
beneficiary contended an assignment was invalid, since her 
alleged signature had been affixed to the assignment with- 
out her knowledge and consent. However, it was held that 
since insured had reserved the right to change the benefi- 
ciary, he also had the right to assign the policy without 
the beneficiary’s consent. (Shay v. Merchants Banking Trust 
Co., Mahanoy City, Pa., Pa. Supreme Ct.)... 500,405. 


Change of Beneficiary.—In a dispute over the insurance pro- 
ceeds, the insured’s widow and his divorced wife were 
interpleaded by the insurer. The divorced wife claimed 
by virtue of a settlement contract, wherein insured agreed 
that she should remain his beneficiary. However, it was 
found that the settlement contract had been abrogated by a 
later contract in which the divorced wife had relinquished 
all her rights to the insurance, Furthermore, a statute pro- 
vided that no beneficiary should have a vested interest in 
the benefit until the death of the insured. It was conse- 
quently held that a change of beneficiary effected by insured 
was valid, and that the widow was entitled to the proceeds. 
(Kohler v. Kohler et al., U. S. C. C. A., 9th C.).. .J 500,407. 


Cancellation for Fraud.—The contract of insurance expressly 
excepted disability and double indemnity provisions from 
the incontestability clause; action was properly instituted 
in a court of equity subsequent to the period of incontesta- 
bility for cancellation of the provisions for fraud. (som v. 
Equitable Life Assurance Society of United States, Fla. Sup. 
Ct.). . .$ 500,415. 


Presumption of Death.—In her suit on insured’s policies, the 
plaintiff presented no direct proof of death, but relied upon 
a presumption arising from insured’s alleged disappearance. 
However, from the evidence adduced, it was apparent that 
insured had intentionally deserted his home and family. It 
was, therefore, held that his absence could be explained 
without presuming death, and a judgment for the plaintiff 
was reversed, (Fink v. Prudential Ins. Co. of America, Ore. 
Supreme Ct.)...{ 500,416. 


Paragraph ({) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 
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Purchase of Insurer.—After the company which insured de- 
ceased encountered financial difficulties, it was purchased 
by the defendant, The defendant was liable to deceased’s 
beneficiary under extended insurance provisions of the 
original contract because of its failure to notify insured of 
the terms of the purchase of his insurer and that extended 
insurance was no longer effective. (Brancato v. Ben Hur, 
Kansas City (Mo.) Ct. of App.) q 500,414. 


Burial Certificate.—In plaintiff’s suit on a burial certificate, the 
defense contended that the application had not been ap- 
proved prior to insured’s death. However, the insurer was 
held liable on the certificate because of an unreasonable 
delay on the part of its agent in forwarding the application 
for approval. (Capitol Hill Burial Ass’n v. Oliver, Okla. Su- 
preme Ct.).. .{ 500,402. 


Recovery of Excessive Assessments Denied.—Recovery of 
alleged excessive assessments paid by the plaintiff to the 
defendant insurer was denied where they were imposed in 
accordance with the by-laws and necessity of the insurer. 
(Jackson v. Security Benefit Association, Kas, City (Mo.) 
Ct. of App.).. .§ 500,411. 


Policy Construed to Cover Death from Illness.—Where the 
language of an insurance policy specified recovery for loss 
of life, limb, sight and time by accidental means and for 
loss of time and death from sickness as therein limited and 
provided, it was construed to cover death by illness, Such 
construction was in accord with what appeared to be the 
intention and desire of the parties at the time the policy 
was issued. (/nter Ocean Casualty Co. v. Hunt, Fla. Supreme 
Ct.) { 500,412. 


Charging Insurance With the Payment of Debts.—Before life 
insurance assigned to a child or dependent relative can be 
subjected to the payment of debts of the insured, it must 
clearly appear from the language of the will that such was 
the intention of the testator. (Beale v. Kauerz, Tenn. Su- 
preme Ct.).. .§ 500,406. 


Tooth Extraction Re iting in Death.—The extraction of teeth 
is purposeful anc >t accidental but infection resulting in 
the death of the } nt is not the usual result of the pur- 
poseful act, making | ie question as to element of accident 
one for the jury. (Pa dee v. Prudential Insurance Co., N. Y. 
Supreme Ct.).. .{[ 500,417. 


Accidental Death.—Insured sustained accidental injuries, after 
which pneumonia developed and he died. It was held that 
the accident was the proximate cause of his death, and the 
beneficiary was allowed a recovery of double indemnity 
benefits. (Guardian Life Ins. Co. v. Robison, Ky. Ct. of App.) 

{ 500,404. 


Plaintiff Entitled to Amend Deficient Petition—Where the 
plaintiff brought suit under the double indemnity provisions 
of a life insurance policy and failed to insert one of the 
words “accidental”, “unforeseen” or “unexpected” in de- 
scribing the death of the beneficiary, plaintiff was entitled 
to amend her petition even after issue had been joined. 
(Bates v. Prudential Ins. Co., La. Supreme Ct.).. . 500,409. 


Answer to Question in Application Presents a Jury Question. 
—Where an insurance application contained a negative 
answer to the question: “Are you now pregnant?”, it was 
for the jury to determine whether the question was ever 
asked; and if asked, whether the agent mechanically filled 
out the insured’s answer although her pregnancy could 
easily be observed by looking at her, or whether the agent 
filled out the answer to suit himself after the application 
was signed and surrendered by the insured. (Bankers Health 
& Life Insurance Co, v. Kimberly, Ga. Ct. of App.) 

1 500,418. 


Notice of Forfeiture—Although insured had been notified, 
after his failure to meet an annual premium, that automatic 
loan provisions of his policy were in effect, it was held 
that the notice was an insufficient compliance with a statute 
requiring notice of forfeiture. (Courtney v. Volunteer State 
Life Ins. Co., La. Ct. of App.) . .{ 500,403. 


Dismissal of Defendant’s Appeal.—The defendant insurance 
company’s appeal was dismissed where the defendant failed 
to comply with a rule of court requiring a clear and concise 
statement of the basis of appeal. (Beck v. Security Benefit 
Association, Kas, City (Mo.) Ct. of App.)... 500,410. 


% AUTOMOBILE 


Defective Eyesight.—A father is not liable for negligent acts 
of his son to whom he had entrusted the use of his auto- 
mobile where it is shown that the son’s eyesight was de- 
fective, but it is not shown that such defect was the cause 
of the negligent act. (Bensman v. Reed, Ill, App. Ct.)... 
{| 701,046. 


Insurer’s Assumption of Defense.—Defendant insurer com- 
menced the defense of an action against the insured’s father, 
said action growing out of a collision at a time when the 
insured’s car was being driven by an employee of the in- 
sured’s father, the insured being dead. The company dis- 
continued such defense and the court refuses to raise an 
estoppel against the insurer on account of its original 
assumption thereof. (Antone v. New Amsterdam Casualty 
Co., Pa. Supreme Ct.).. .{ 701,075. 


Cancellation of Policy.—A cancellation notice issued in ac- 
cordance with the terms of a policy covering a delivery 
truck is held to be effective and the fact that the insurer 
had assumed an investigation of the case subsequent to the 
expiration of the policy because it did not know whether 
the notice was timely, due to a belief that the assured had 
obtained a state permit which required a longer notice, does 
not alter the situation. (Knutzen v. Truck Insurance Ex- 
change, Wash. Supreme Ct.).. .{ 701,062. 


Guest Statute Unconstitutional—The guest statute of Illinois 
is held to be unconstitutional on the grounds that it, in 
effect, though not in express purpose, is amendatory of the 
Injuries Act. The Constitution requires such amendatory 
features to be stated in the title of the amending act and no 


such feature is contained in the title to the guest statute. 
(McGraw v. Oellig, Ill., Lee County Cir. Ct.) ...] 701,053. 


Guest Injured.—Evidence showing that the driver of the car 
lost control thereof when he attempted to turn on the 
heater, causing the car to crash into a bridge railing, sus- 
tains a finding of simple negligence, but not of such wilful 


in order for a guest to 


and wanton conduct as is neocon? r 
it, Ark, Supreme Ct.)... 


recover. (Splawn, Adm’x v. Wrig 


{| 701,063. 


Status of Passenger in Car.—A machinist who, at the request 
of one seeking his service, accompanies that person in the 
latter’s car to the place where the work is to be done, the 
machinist carrying his tools, is a passenger and not a guest 
of said other person. Under such circumstances, the court 
deems that compensation has been given for the ride. 
(Duclos v. Tashjian, Calif. Dist. Ct. App.)... 701,056. 


Scope of Employment.—It was not error for the court to 
admit evidence of a statement, made by defendant’s de- 
ceased employee as he left his home on the trip on which 
the accident occurred, to the effect that he was going for 
the purpose of obtaining information from another em- 
ployee whose work was to be taken over by deceased. The 
finding that deceased was acting within the scope of his 
——eee at the time of the accident was proper, (Tsirlis 
v. Standard Oil Co. of California, Calif. Dist. Ct. App.)... 
q 701,058. 


Paragraph ({) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 
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AUTOMOBILE—Continued 


Policy Coverage.—Plaintiff obtained a judgment against de- 
fendant’s assured on account of the conversion by him of 
certain funds which he had collected upon delivering goods 
to a consignee. Defendant’s policy excluded from its cov- 
erage loss upon wines and liquors and the goods delivered 
consisted thereof. A demurrer to the petition was properly 
sustained. (Whitehead v. Traders & General Insurance Co., 
Tex. Ct. Civ. App.).. . 701,066 


Man and Cow Killed by Truck.—Plaintiff was driving her cow 
up a path leading to the highway, and just as the cow had 
her forefeet on the road it was hit by defendant’s truck 
which was coming down the highway at an excessive speed, 
without lights. The machine carried the cow down the 
road and on the way hit plaintiff's husband and threw both 
him and the cow into a field, killing both. Judgment for 
plaintiff is affirmed, the court finding no error in the ad- 
mission of certain evidence or the giving of certain in- 
structions. (Hughes v. Bates’ Adm’r, Ky. Ct. App.).. 
{ 701,078. 


Pedestrian Struck by Car.—Where evidence as to manner in 
which accident occurred was contradictory, jury’s finding 
in favor of plaintiff will not be disturbed where the evi- 
dence is such as will support such verdict. (Hill v. Haller, 
Mont. Supreme Ct.).. .{] 701,055. 


Bus Passenger Injured.—Plaintiff had entered one of defend- 
ant’s busses and had been handed the change from her fare. 
She turned to go to a seat when the bus stopped suddenly, 
throwing her backward. Judgment in her favor was entered 
by the court below and is affirmed, the amount of damages 
being increased. (Thomas v. Shreveport Railways Co., Inc., 
La. Ct. App.)...] 701,052. 


Stepping from Taxicab—A passenger in a cab which had 
stopped was not negligent in stepping therefrom without 
determining whether the cab was parked adjacent to the 
curb or not, and the cab company is liable for injuries sus- 
tained when said passenger fell in stepping from the cab 
which was parked diagonally and not parallel with the curb. 
(Healy v. Yellow Cab Co. of Calif., Calif. Dist. Ct. App.)... 
q 701,059. 


Passenger Hit by Bus Door.—The contention of the plaintiff 
that as she alighted from defendant’s bus, the door was 
closed in such a manner as to knock her down before she 
had cleared and cause the injuries of which she complains. 
The court holds that her story is not inconsistent with the 
physical facts and affirms the jury’s verdict in her favor. 
Tort Street Railway Co. v. Hill, Ark. Supreme Ct.) 

ys 1,071. 


Private Railroad Crossing.—Evidence establishing that a path or 
road had existed over railroad tracks for many years, but not 
showing that the road had ever been subjected to any control 
by the county or dedicated as a public highway, is not suffi- 
cient to show that the crossing was a public one at which the 
defendant railroad was required to maintain signals. No 
actionable negligence being shown, judgment for plaintiff 
is reversed. (Louisville & Nashville Rd. Co. v. Engle, Ky. 
Ct. App.).. . 701,079. 


Truck Damaged by Fire.—An insurer which had paid the loss 
sustained by an assured, whose truck was damaged by fire 
held to have been caused by the negligence of an employee 
of a third person in performing repairs on the truck, may 
recover the amount so paid from such third person. (Gulf 
Insurance Co. v. Temple, La. Ct. App.).. .§ 701,064. 


edestrian Injured.—Where plaintiff claimed that he was struck 
from behind by defendant’s trackless trolley while he was 
walking along the street close to the curb, and defendant 
claimed that plaintiff was crossing the street and had un- 
successfully tried to cross in front of its trolley, the trial 
court’s findings on the facts are upheld, and judgment for 
defendant is affirmed. (Johns v. Shreveport Railways Co., 
La. Ct. App.).. .[ 701,051. 


Violation of Statutory Duty.—The violation of a statutory duty 


relative to the operation of a motor vehicle upon the high- 
ways of the state amounts to prima facie evidence of negli- 
gence and not to negligence per se. (Burke v. Zwick, Il. 
App. Ct.)...] 701,044. 


Municipality’s Liability—A city is liable for the negligent 


operation of a car owned by it where the driver had been 
summoned to investigate a defect in a street and was on 
his way to turn the car over to a fellow employee who was 
to take over the duties. (Oklahoma City v. Head, Okla. 
Supreme Ct.)...§ 701,061. 


Railroad Crossing Blocked.—Plaintiff’s intestate collided with 


a car of a train which was blocking the highway along 
which he was driving. There were no signals or warnings 
of the presence of the train and deceased was not familiar 
with the highway. The court holds that his inattention 
was the proximate cause of the accident since the road 
was straight for some distance as it approached the cross- 
ing and he should have discovered the presence of the train. 
(Fleming, Adm’x v. Missouri & Arkansas Railway Co., Ark. 
Supreme Ct.)...{ 701,070. 


Intersection Collision—Where plaintiff failed to yield the right 


of way to defendant’s car at an intersection and the driver 
of the latter car was negligent in that he did not keep a 
proper lookout, the court holds that the collision was the 
result of concurrent negligence and reverses the judgment 
in favor of plaintiff. (Askin v. Long, Md. Ct. App.) 

1 701,069. 


Injury Resulting from Fright.—In an action by plaintiff to 


recover for injuries claimed to have resulted from fright 
and shock occasioned when she was caught in the doors of 
a bus from which she was alighting, the court holds that 
there can be no recovery for fright and shock unaccom- 
panied by physical injury. (Davis v. The Cleveland Railway 
Co., Ohio gi upreme Ct.) . . .[ 701,068. 


Car Hit by Trolley.—Plaintiff was riding in a car which was 


traveling down the street in front of defendant’s trolley 
when a second car pulled into the path of the first car, 
causing it to stop suddenly. The street car hit it from be- 
hind. Judgment for plaintiff is reversed because of error 
committed by the court in refusing to submit issues to the 
jury on sole proximate cause and new and independent 
cause. (Dallas Railway and Terminal Co. v. Stewart, Tex. 
Ct. Civ. App.) .. . | 700,065. 


House Trailer Sideswiped.—Defendant’s contention that plain- 


tiffs’ story as to the manner in which their car and house 
trailer were sideswiped was improbable, since his trailer 
was made of such a flimsy material that it could not with- 
stand the alleged contact, does not show that the alleged 
accident was impossible and the jury’s finding on the facts 
is upheld. (Larsen v. Bliss, N. M. Supreme Ct.)...{ 701,077. 


Concurrent Negligence.—Where plaintiff contends that the 


collision wherein his car was damaged was caused through 
the negligence of defendant in driving his car at an exces- 
sive speed and on the wrong side of the road, but the facts 
show that both cars must have been very close to the center 
line and both drivers negligent, a judgment for plaintiff is 
reversed. (Franklin v. Shreveport Yellow Cabs, Inc., La. Ct. 
App.). . . {1 701,042. 


Series of Accidents—A car had crashed into the rear of de- 


fendant’s truck and trailer, causing the trailer to become 
separated from the truck. ‘When the driver discovered the 
situation, he flagged deceased’s car and requested deceased 
to wave a flashlight to warn other motorists while he, the 
truck driver, went for his flares. While standing there, de- 
ceased was struck by the car of a third person, Judgment 
for defendant is reversed because of error committed by the 
court in refusing a certain instruction and in allowing 
certain evidence to be introduced. (Petersen v. Lang Trans- 
portation Co., Cal. Dist. Ct. App.).. . 701,057. 
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AUTOMOBILE—Continued 


Attempt to Pass School Bus.—Negligence of driver of truck 
in attempting to pass school bus on narrow road when bus 
was proceeding down the center thereof, held to be cause 
of collision where the two vehicles came together, causing 
plaintiffs’ child to be thrown from the school bus and killed. 
(Greer v. Ware, La. Ct. App.).. .] 701,048, 701,049, 701,050. 


Three Car Collision Evidence held sufficient to show that 
defendant drove onto three lane highway without stopping, 
into path of a second car which knocked defendant’s car 
into the lane where the car in which plaintiff was a pas- 
senger was proceeding, thereby causing the injuries on 
account of which this action was brought. (Jones v. Esen- 
berg, Ill. App. Ct.) . . .] 701,043. 


Left Turn at Intersection—Where the evidence as to the 
manner in which a collision at an intersection occurred was 
conflicting, the trial judge’s findings in favor of defendant 
are upheld, the evidence and physical facts supporting such 
findings. (Charping v. Cunningham, La. Ct. App.). 

{ 701,041. 


Crossing Highway in Front of Traffic.—The car in which 
plaintiff was riding was crossing a three lane highway at 
an angle and was struck by defendant’s car which had 
pulled into the middle lane to pass a truck. The driver of 
the first car saw the truck, but did not see defendant’s car. 
After a verdict was returned for defendant, the trial court 
granted a new trial in favor of plaintiff and such order is 
affirmed. (Owings v. Gatchell, Calif. Dist. Ct. App.).. 
{ 701,040. 


Wrongful Death.—Where plaintiffs fail to establish that at the 
time of the accident in which their son was killed, defend- 
ant’s car in which he was riding was being driven by an 
agent of defendant, the court reverses a judgment in plain- 
tiffs’ favor holding that the parties in the car were bailees 
for whose negligence the bailor was not liable. (Randolph 
v. Schuth, Okla. Supreme Ct.).. . {| 701,067. 


Amendment to Statement of Claim.—Court’s refusal to allow 
plaintiff to amend its statement of claim which charged 
negligence in the operation of defendant’s trolley so as to 
include a charge of negligence in failing to keep the right 
of way reasonably safe held proper, said amendment being 
made after the statute of limitations had run. (Cox v. 
Wilkes-Barre Railway Corp., Pa. Supreme Ct.)...{ 701,074. 


Nonresident Service—Where defendant in action growing out 
of a motor vehicle accident resided in the state at the time 
of the accident, but subsequently and before institution of 
the action, moved to another state, substituted service pur- 
suant to the provision of the nonresident service law is 
proper. (State ex rel. Thompson v. District Court, Missoula 


County, Mont. Supreme Ct.).. .§] 701,073. 


Declaratory Relief—A controversy between an insurer and 
an insured to determine the responsibility of the former 
under a policy, properly supports a declaratory judgment 
proceeding. (Glens Falls Indemnity Co. v. Bresme, S. 
Dist. Ct., M. D. Pa.).. . 701,072. 


Amount of Damages.—Where judgment was entered for 
plaintiff for $300 on account of the wrongful death of his 
fuses to disturb the judgment, there being no showing that 
minor son who was run over by defendant, the court re- 
defendant was guilty of negligent conduct in causing the 
accident. (Jsley, Adm’r v. McLandish, Ill. App. Ct.)... 
{ 701,045. 


Right of Way.—An instruction to the effect that where two 
vehicles approach an intersection at the same time, the one 
on the right has the right of way is erroneous, the statute 
providing that where two vehicles enter an intersection at 
the same time, the one on the right has the right of way, 
(Pettigrew v. O’Donnell, Calif, Dist. Ct. App.) . . . ] 701,039, 


Release Obtained by Duress.—A release is no bar to an action 
to recover for the wrongful death of plaintiff’s minor child 
where the facts show that the release was obtained under 
duress. The undertaker here had refused to release the 
child’s body for burial until his fees were paid and the 
insurance adjuster knew this when he offered plaintiff a 
certain sum in return for his signing what plaintiff claims 
he thought was only a partial settlement. (Carroll, Adm'r 
v. Fetty, W. Va. Sup. Ct. App.) .. . 701,060. 


Declaratory Judgment.—The court tentatively denies a motion 
to dismiss proceedings filed by an insurer asking a declara- 
tion of non-liability under a policy issued by it and covering 
a car involved in the collision from which the proceedings 
arose. In the state court, the insurer is defending the in- 
sured, the latter being defendants herein, The court ex- 
presses doubt as to the propriety of this proceeding. (Ohio 
Casualty Ins. Co. v. Richards, U. S. Dist. Ct., D. Ore.)... 
{ 701,080. 


Direction of Verdict.—Where plaintiff’s statement of facts 
show that he was contributorily negligent in crossing the 
street in front of a car which was approaching down the 
street and of which he was aware, the court did not err in 
directing a verdict for the defendant. (Carter v. Florida 
Power & Light Co., Fla. Supreme Ct.).. .[ 701,076. 


Erroneous Instructions—Where a complaint alleged wilful 
and wanton negligence in one count and ordinary negli- 
gence in a second count, it was error to tell the jury that 
plaintiff had the burden of establishing his exercise of due 
care, since such was not necessary under the first count, 
and to tell the jury that to recover plaintiff must establish 
wilful and wanton conduct, since such was not necessary 
under the second count. (Pillow v. Long, Ill. App. Ct.)... 
q 701,047. 


Paragraph ({) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 


6 





action 
r child 
under 





